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FOREWORD

The economic back-drop to Budget 2010-11 is

characterized by a need

(@) To revert to the high economic growth
trajectory,

(b)  To provide for fiscal consolidation and

(c) To manage an inflationary trend that has

arisen above anticipated levels.

In shaping the fiscal policy for 2010-11, the
honourable Finance Minister in line with the
Thirteenth Finance Commission's
recommendations proposes a calibrated exit
strategy from the expansionary fiscal stance of

last two years.

In light of the above, we have discussed the tax
proposals announced by the FM in this
communiqué. Happy reading!
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Macro Outlook — India’s Reformation

WURETIVE
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GROWTH

FISCAL CONSOLIDATION & INFLATION

Growth in FY 2009-10 expected at 7.2%; Target
for FY 2010-11 at 9% atleast.

Fiscal deficit for FY 2009-10 expected at 6.7% of Gross
Domestic Production; Target for FY 2010-11 at 5.5%. This
would primarily depend on the private sector growth
contribution to higher tax collections and effective
implementation of Government projects particularly
infrastructure.

Commitment to introduction of Direct Tax Code

Higher than anticipated Inflation; y-o-y inflation at 7.3%

and the Goods & Service Tax regime on |as of December 2009. Currently, this is primarily due to
01.04.2011. the increase in food price. However, coupled with the
Budget speech emphasizing on SEZ is a welcome | price hike in petro products, it could extend to non-food
sign. sectors soon.

Government committed to improve tax | The four pronged strategy proposed by the FM could
administration through use of information | address agricultural growth and also control inflation in
technology. the food prices. The strategy is expected to cover:

agricultural production;

reduction in wastage of produce;
credit support to farmers; and

a thrust to the food processing sector.
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Key Tax Proposals 2010-11

The Positives (1), the Average (¢<>) and the Negatives (/)
In the context of Growth, Fiscal Consolidation and Inflation

GROWTH FISCAL CONSOLIDATION & INFLATION
Reduction in surcharge to 7.5% for corporates. This Partial roll back of stimulus announced earlier
amounts to a mere 0.77% reduction in effective with only a 2% increase in excise duty. In view of
corporate tax rate. the fiscal consolidation process, this appears a
fair balancing act.
Increase in MAT to 18%. This will impact the export or
investment oriented companies the most in light of their Increase in duty on petro products. The benefits
tax relief status or higher depreciation claims. arising out of a partial roll back of stimulus could
be offset by the fuel price hike and could have a
Foreign players continue to face the uncertain Indian significant cascading effect on inflation.
tax.
Retrospective amendment to clarify that a non-residents Following goods to cost dearer:
income liable to tax in India irrespective of whether Cement
services were rendered or utilized in India. This would Specified textiles and textile articles
impact large turnkey projects; increase litigation; Precious metals
discourage foreign participation in large infrastructure Electrically operated vehicles
projects. Large cars, SUVs and MUVs
Cigarettes
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GROWTH

FISCAL CONSOLIDATION & INFLATION

The housing sector gets a respite after a bad year.
Conditions relaxed for relief under section 80-IB.

Services provided by a builder would enjoy the
exemption from service tax only if the amounts are
received from the buyers at the time of handing over
the possession of the property.

Innovation gets a boost — weighted deduction for capital
expenditure increased by 50 percentage points.

A retrospective amendment confirming a levy of service
tax on rentals has been introduced. This would impact
the industry in general.

Tourism Sector gets a boost; with pan-India tax reliefs
for new hotels of 2-star and above categories

Service tax provisions simplified to facilitate ease in
refund of input service tax for service exporters and
reduce litigation

Service tax scope expanded to include:

Air passenger services to cover even domestic
trips and any class of journey

Charges for commercial exploitation of any
event

Brand promotion or endorsement of brands /
goods

Scope of information technology services
enlarged to include transactions not involving
furtherance of business or commerce

Health check up and preventive care services
provided to employees of business entity or
holders of health insurance policies

Exemption from service tax on transport of
goods through government railways s
withdrawn.

The expansion of service tax net would go on to
contribute to a overall increases in costs.
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GROWTH

FISCAL CONSOLIDATION & INFLATION

Individual tax slabs increased. Likely to increase
consumption and thus growth.

Individua’ s savings invested
bonds to get relief

It should be noted that the increase in disposable
income of the aam aadmi is likely to be offset by the
increase in essential commodity prices. This would leave
little room for additional deployments for stimulating
growth.

Mono rail projects get project import status — customs
duty at a concessional rate of 5%

This should trigger a faster implementation of the
projects across India. From the overall economic

perspective, this would contribute in generating
additional employment.
Go green — exemption of CVD on machinery for

establishment of solar power projects

With the increase in duty on petro products, use of solar
power should go a long way in contributing to the
overall benefit for the economy.

Levy of clean energy cess on coal, lignite and
peat.

While the go green intent is important, given the
inflationary trends the timing of this cess appears
inappropriate. Further, reports suggest that this
cess would contribute meagerly to the over-all
requirements.

Higher interest rates in case of withholding
taxes deducted but not remitted. A fair measure
since the money is held by payer in a fiducial role
to the Government.

Rationalization of anti-abuse provisions on
gift transactions. Unlisted companies or firm to
pay tax on shares received as gift.
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GROWTH

FISCAL CONSOLIDATION & INFLATION

't Potential dual incidence of central excise/custom and
service tax on packaged software removed. Now
depending upon the kind of rights transferred the
transaction would trigger either of the levies.

1 Exemption from customs duty on mobile phones and its
accessories would provide a boost to the telecom sector
It would have served better if a similar exemption was
extended to the IT hardware resellers.

1

Focus on Small businesses

= Lower cost of compliances given increase in
threshold limits for compulsory audit of
accounts

= Tax-neutral conversion of small companies to
LLPs

= Extension of quarterly payment schedule for
central excise to SSls

Rationalization of provisions to extend threshold
limits for applicability of withholding taxes

The proposals on Direct Taxes are estimated to result in a revenue loss of Rs. 26,000 crore, while the
Indirect Tax proposals are estimated to result in a net revenue gain of Rs. 46,500 crore for the year.
Consequentially, the net revenue gain is estimated to be Rs. 20,500 crore for the year.
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The Fear Factors: Why did the FM miss these?

Fiscal Consolidation! Does it mean collect cash today?

The recent trends of positions adopted by the tax office, the kind of notices issued and methods
adopted for collection of taxes are indicative of the tax office intent. All these appear directed towards
a biased agenda for increasing tax collections. It would have augured well for the FM to have brought
certainty to issues such as:

Conflict on applicability of VAT or Service Tax or both on intangibles such as information technology
software, franchising of brand names etc - rather than to address the conflict, the Government has
apparently chosen to add more into the list. This Finance Bill proposes to levy service tax, amongst
others, on cinematograph films which are copyrights. While the Apex Court has categorically held
that copyrights in general are goods, the Central Government seems to think otherwise.
Nevertheless, not all copyrights are brought into service tax. The Finance Bill has chosen to bring in
only copyrights with respect to cinematograph films into the service tax net. Does this mean or
imply that other copyrights are goods then, not to mention computer software which is already at
cross-roads?

There is no clarity on the withholding tax position in relation to cross-border payments. Experts
have expressed dis-agreement with the Karnataka High Courts position in the case of Samsung
Electronics of requiring a deduction of taxes in all payments to non-residents and subsequent
refund claim by the non-resident.
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The Fear Factors: Why did the FM miss these?

The levy of service tax on renting of immovable property has been a matter of debate since the
date it was initially introduced. The Central Government has filed a Special Leave Petition against
the order of the Delhi High Court in the case of Home Solution Retail India which held that renting
of immovable property is not a taxable service. In this regard, it is noted that the Apex Court is yet
to hear the SLP and in the meanwhile, no stay has also been granted. At this juncture, when the
country is eagerly looking forward for the judgment of the Apex Court, the FM appears to have
made a back door entry by proposing a revenue-friendly retrospective amendment.

The Indian MNCs: Why is the parent tax authority not thinking of the home-grown global
companies?

Most economies worldwide are struggling to recover from the recession and are evaluating tax
measures favoring national neutrality i.e. encouraging welfare of only their respective economies.
In such times the India government should support the industry to retain their competitive edge as
a global player. Given that the fiscal deficit would pressurize the continuance of the stimulus or
extension of incentive schemes; it would have augured well if the Government had introduced the
following long standing demands of the industry (a) Introduction of a comprehensive foreign tax
credit regime (b) Advance Pricing Agreements (c) Tax transparent status for all venture capital
investments. While some of these are expected in the New Direct Tax Code, given the
circumstances and | n dcoultl hage beertintradinced fragnlthis Pear Itselfp
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= Minimum Alternate Tax (MAT) payable by
the companies under Section 115JB is
increased from 15% to 18% of book profits.
This is effective from the FY 2010-11.

DIRECT TAX PROPOSALS

CORPORATE INCOME TAX

Taxable Income Domestic Foreign

Tax Rates Company Company
] Upto 10,000,000 18.54% | 18.54%
Domestic Company Above 10,000,000 19.93% | 19.00%

= There are no changes in the normal tax rates,

or cess for the corporate sector. However
the surcharge in case of domestic companies
is reduced to 7.5% from 10%.

- Marginal relief available in certain cases

- The above rates are inclusive of surcharge
and cess, as applicable

Widening the Tax Base

- Marginal relief available in certain cases

- The above rates are inclusive of surcharge and

cess, as applicable

- It excludes cases liable to special rates of tax

(such as, nomesidents earning interest income,

royalty income or fee for technical services)
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Taxable Income (Rs.) Domestic | Foreign = The source rule for income deemed to
COMPANYE| Company accrue or arise on account of interest, royalty

Upto 10,000,000 2U80%8 41.20% or technical fees paid to a non-resident has
Above 10,000,000 33.22% | 42.23% been amended with retrospective effect

1.06.1976. The amendment clarifies that the
taxable income of the non-resident shall
include such receipts, whether or not, the
non-resident has a residence or place of
business or business connection in India; or
the non-resident has rendered services in
India.



In relation to income by way of royalty or fee
for technical services earned by a non-
resident assessee engaged in the business of
exploration, etc of mineral oils it is now
clarified that the non-resident shall not
benefit from the presumptive taxation under
Section 44BB, if the provisions of Section
44DA applies to the non-resident i.e. if the
non-resident has a permanent establishment
in India.

The anti-abuse provisions in relation to gift
transactions are currently applicable only if
an individual or an HUF is the recipient. Now
the Act is amended to include in its ambit,
transactions undertaken in shares of a
company (not being a company in which
public are substantially interested) either for
inadequate  consideration or  without
consideration where the recipient is a firm or
a company (not being a company in which
public are substantially interested).

11/ 42
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These provisions would not apply in case of
transactions undertaken for  business
reorganization, amalgamation and demerger
which are not regarded as transfer under the
Act.

Consequentially it is provided that the cost of
acquisition of such shares in the hand of the
recipient will be the value at which such
shares are valued at the time of acquisition
and subjected to tax.

These amendments would apply to
transactions which take effect on or after
01.06.2010.

In case of gift transactions, for the purposes
of ascertaining the value of the property the
Assessing Officer is now authorized to refer
the case to the Valuation officer. This is
effective from 01.07.2010.

Looking beyond



Tax Relief’s

= As a relief for the housing sector, the

conditions for claiming tax reliefs under
Section 80IB has been relaxed in relation to
undertakings engaged in developing and
building housing projects approved by a local
authority on or after 01.04.2005.

The period allowed for completion of the
projects has been extended from four years
to five years from the end of the financial
year in which the housing project is
approved by the local authority.

The norms for built up area of shops and
other = commercial establishments s
enhanced to three percent of the aggregate
built up area of the housing project or 5000
square feet whichever is higher. Earlier the
norm prescribed was 5% of the total built-up
area or 2000 square feet whichever is lesser.
This amendment would be effective from FY
2009-10.
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= The Act provides for a tax relief to any

undertaking engaged in the business of a
hotel or building, owning and operating a
convention centre located in specified areas
(i.e. Delhi, Faridabad, Gurgaon, Gautam Budh
Nagar and Ghaziabad). In light of the
Commonwealth Games, the terminal date
for completion of the construction of these
hotels or convention centres has been
extended to 31.07.2010 from 31.03.2010.

The weighted deduction on expenditure
incurred for in-house R&D is increased to
200% from 150% and in case of payments to
external prescribed agencies the weighted
deduction is enhanced to 175% from 125%

The benefit of weighted deductions for
payments for research and development
activities is extended in relation to payments
to approved associations which are engaged
in undertaking research in social science or
statistical research. Earlier the relief was
restricted to payments to notified
universities, colleges or other institutions.

WRETIVE
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Such approved research associations are also
now entitled to exemption in respect of the
income earned by such association.

The investment-linked tax incentive allowed
under the existing provisions of section 35AD
provides for 100 per cent deduction in
respect of the whole of any expenditure of
capital nature (other than on land, goodwill
and financial instrument) incurred wholly
and exclusively, for the purposes of the
“specified business
in which such expenditure is incurred. The
above incentive is now extended to hotel
sector irrespective of the location in India.
Accordingly, the business of building and
operating a new hotel of two star and above
category any where in India qualifies as
specified business for a 100% deduction of
the specified capital expenses in the year in
which it is incurred. The hotel should start
functioning on or after 01.04.2010.
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It is clarified that relief can be claimed either
only under this provision or under Chapter
VIA and relief claims under both provision
would not be permissible.

In relation to units operating from special
economic zones, prior to the amendment by
the Finance (No.2) Act, 2009, the erstwhile
provisions provided that the relief be
computed with reference to the total
turnover of the assessee. This was
digcrimimagory tinhs@ farpas thogel assassges
who have multiple units in both the SEZ and
the domestic tariff area (DTA) vis-a-vis those
assessees who are having units in only the
SEZ. With a view to remove the anomaly, the
Finance (No.2) Act, 2009, amended the
provisions so as to provide that the
deduction shall be computed with reference
to the total turnover of the undertaking. This
amendment was effected from FY 2009-10.
Now, it is proposed to make this amendment
effective for all the earlier years commencing
from the FY 2005-06.

QWRETIVE
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In the computation of taxable profits of a
business, the existing provisions provide for
the disallowance of expenditure like interest,
commission, brokerage, professional fees,
etc. if tax on such expenditure was not
deducted or after deduction was not paid
during the previous year. However, in case
the deduction of tax is made during the last
month of the previous year, no disallowance
is made if the tax is deposited on or before
the due date of filing of return.

The provision is amended to provide that no
disallowance will be made if after deduction
of tax during the previous year, the same has
been paid on or before the due date of filing
of return of income. The Act is further
amended to provide that in case the
deduction or remittance of the tax is after
the due date for filing of return, the
deduction for the expense will be allowed in
the year in which the tax has been paid.

14 /42
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The above amendment has been made with
retrospective effect from FY 2009-10.

No changes in the withholding tax rates.
However, effective from 01.07.2010, the
threshold limits for non-applicability of
withholding taxes are increased

Nature of transaction Proposed Existing
limit limit
Winning from any 10,000 5,000

lottery or crossword
puzzle or card game

Winning from any horse 5,000 2,500
race

Payment to contractors

-Single payment 30,000 | 20,000
-Aggregate annual 75,000 | 50,000
payments

Insurance Commission 20,000 5,000
Commission or 5,000 2,500
Brokerage

Rent 180,000 | 120,000
Fee for Professional and 30,000 20,000

Technical Services




= With a view of discouraging the delay in

remittance of tax after deduction, it is
proposed to increase the rate of interest for
non-remittance of the taxes to 1.5% from 1%
per month or part of the month. This
amendment is effective from 01.07.2010.

The interest levy in case of delay in
deduction continues at 1% per month or part
of the month of delay.

The provision relating to non issuance of tax
deduction at source certificate and tax
collection at source certificate are deleted.

Under the existing provisions, requirement
for issuance of the certificate for tax
deduction or collection is dispensed with
effect from 01.04.2010. However, the Act is
now amended to remove this provision
thereby providing that the deductor /
collector would continue to furnish the TDS /
TCS certificates to the deductee / collectee
even after 01.04.2010.
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Tax Administrative Measures

The threshold for having the accounts
audited for tax has been increased from 40
lacs to 60 lacs in case of businesses and in
case of professional the threshold has been
increased to Rs 15 lacs from Rs 10 lacs.
Further, the threshold limit for businesses
covered by the presumptive tax system is
also increased to Rs 60 from Rs 40 lacs.

Time limit for issuance of notification in
relation to the scheme for centralized
processing of the return is extended till
31.03.2011 from 31.03.2010.

The maximum penalty threshold for not
getting accounts audited or non production
of report before the assessing officer is
increased to Rs. 150,000 from Rs 100,000.

Date for allotting Document Identification
Number to all notice, order, letter or any
correspondence issued or received by the
income tax authority is deferred till
01.07.2011.

RETIVE
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Settlement Commission

Effective 01.06.2010, the scope of the
Settlement Commission has been expanded
to include search or seizure proceedings also.

The threshold limits for making an

application to the Settlement Commission

has been changed as follows:

- Rs 50 lacs in cases involving search or
seizure

- Rs 10 lacs in other eligible cases

The time-lines for completion of the

proceeding has been amended as follows

- Applications filed on or after 01.06.2007
but before 01.06.2010 the order would
need to be passed within a period of 12
months

- Applications filed on or after 01.06.2010
the order would need to be passed within
a period of 18 months

16 /42

It is clarified with retrospective effect from
01.10.1998, that the High Court has the
power to condone the delay in preferring an
appeal against the order of the Appellate
Tribunal.

It is further clarified with retrospective effect
from 01.06.1981 that the High Court could
also condone the delay in cases involving an
application by the assessee or the
Commissioner against the refusal of the
Tribunal to refer a case to the High Court.

WRETIVE
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Others

= Section 12AA provides the procedure

= The word charitable purpose is defined to relating to registration and cancellation of

include, among others, the advancement of
any other object of general public utility.
However, the advancement of any other
object of general public utility is not a
charitable purpose, if it involves the carrying
on of any activity in the nature of trade,
commerce or business, for a cess or fee or
any other consideration, irrespective of the
nature of use or application of the income
from such activity. The above restriction on
any receipt of commercial nature could
create hardships in case of sundry
considerations received from such activities.
Accordingly the definition has been amended
to provide that the advancement of any
other object of general public utility shall
continue to be a charitable purpose if the
aggregate value of the receipts from such
activities is Rs 10 lacs or less. This
amendment has been introduced
retrospectively from FY 2008-09.
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the registration by the Commissioner after
providing the trust or institution an
opportunity of being heard. The section
12AA is now amended to provide that the
Commissioner can also cancel the
registration obtained under the erstwhile
section 12A as it stood before amendment
by Finance (No.2) Act, 1996. This
amendment is proposed with effect from
01.06.2010.

In order to rationalise the existing condition
regarding common carrier capacity, it is
proposed to amend sub-section (2) of section
35AD to provide that the proportion of the
total pipeline capacity to be made available
for use on common carrier basis should be as
per the regulations specified by the
Petroleum & Natural Gas Regulatory Board.



INDIVIDUAL INCOME TAX

Tax Rates

Proposals

All (except resident women and senior citizens)

Income (Rs.) Proposed Existing Rates
Rates
0—-160,000 Nil Nil
160,001 to 300,000 10% 10%
300,001 to 500,000 10% 20%
500,001 to 800,000 20% 30%
800,001 and above 30% 30%

Notes:

1. In case of resident women below the age of 65
years, the basic exemption limit is Rs 190,000.

2. In case of all resident senior citizens (i.e. age of
65 years or more) the basic exemption limit is Rs

240,000.

3. Cess of 3% is leviable on the above rates

18 /42

A new tax relief of Rs 20,000 has been
proposed in relation to subscription in
specified long term infrastructure bonds by
individuals or Hindu Undivided Families. This
deduction is in addition to the existing
overall limit of tax deduction on savings of
upto Rs 100,000.

The tax benefit for medical insurance
payment is extended to include any
contribution made to the Central
Government Health Scheme.

Scope of relief under Section 80GGA for
donations made for research has been
extended to include donations to prescribed
research association which has as its object
the undertaking of research in social sciences
or statistical research. Earlier the relief was
available only for universities, colleges or
institution.

WRETIVE
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It is proposed to introduce a simplified
Il ncome t aSARAL1I"e forusalanied
class.

For the taxation of gift transactions, the
following amendments are made:

- the definition of property has been
amended to clarify that it would apply to
the property which is in the nature of a
capital asset. This amendment would be
effective from 01.10.2009.

- the definition of property has been
amended to include bullion. This
amendment would be effective from
01.06.2010.

In case of gift transactions, for the purposes
of ascertaining the value of the property the
Assessing Officer is now authorized to refer
the case to the Valuation officer. This is
effective from 01.07.2010.
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= The provisions in relation to gift of an

immovable property has been rationalized
with retrospective effect from 01.10.2009 to
only cover cases where an individual or HUF
receives any immovable property without
any consideration. The cases of purchase of
immovable properties for inadequate
consideration are not covered now.

The above amendment has been introduced
to remove hardships in genuine cases
involving time-gaps between the booking of
a property and the receipt of such property
on registration which results in a taxable
differential.

WRETIVE
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LIMITED LIABILITY PARTNERSHIP (LLP)

= Thi

s budget has introduced provisions to

provide for a tax-neutral conversion of a
Company to a LLP

= No

capital gain on transfer of capital asset or

intangible asset by a private limited company

or

unlisted public company to a LLP as a

result of conversion of such company into a
LLP subject to the compliance of following

conditions,
all the assets and liabilities of the
company immediately before the

20/42

conversion are transferred to LLP

all the shareholders of the company
immediately before the conversion
become the partners of the LLP and their
capital contribution and profit sharing
ratio in the LLP are in the same proportion
as their shareholding in the company on
the date of conversion

the shareholders of the company do not
receive any consideration or benefit,
directly or indirectly, in any form or
manner, other than by way of share in
profit and capital contribution in the LLP

the aggregate of the profit sharing ratio of
the shareholders of the company in the
LLP shall not be less than fifty percent at
any time during the period of five years
from the date of conversion

the total sales, turnover or gross receipts
in business of the company in any of the
three previous vyears preceding the
previous year in which the conversion
takes place does not exceed sixty lacs
rupees

Q RETIVE
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- no amount is paid, either directly or
indirectly, to any partner out of balance of
accumulated profit standing in the
accounts of the company on the date of
conversion for a period of three years
from the date of conversion.

If any of the above conditions are not
complied with, the amount of profits or
gains arising from the transfer of such
capital asset or intangible asset not
charged to tax shall be deemed to be the
profits and gains chargeable to tax of the
successor LLP for the previous year in
which the requirements are not complied
with.

Tax credit on account of Minimum Alternate
Tax (MAT) paid by a company is allowed only
to such company under Section 115JAA. It is
clarified that in case of a tax-free conversion
of the company to a limited liability
partnership (LLP), no credit would be allowed
to the successor LLP.

21/ 42

the
aggregate depreciation for the previous year
allowable to predecessor and successor shall
not exceed the depreciation calculated as if
the no succession has taken place and there

In case of a tax-free conversion,

after the depreciation so calculated is
apportioned between the two entities in the
ratio of the number of days the assets were
used by them.

In case of a tax-free conversion, no
deduction for the amortization of expenses
under the Voluntary Retirement Scheme
shall be allowed to predecessor company for
the year of conversion and deduction will be
allowed to LLP as if they would have applied
to the predecessor company.

In case of a tax-free conversion, the written
down value of the block of assets in the
hands of the predecessor company on the
date of conversion will be considered as
actual cost of the assets in the hands of LLP.

QWRETIVE
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= |n case of a tax-free conversion, the cost of
acquisition of the assets by predecessor
company will be considered to be the cost
for the successor LLP.

= |In case of a tax-free conversion, it is
proposed to allow carry forward of
accumulated loss and the unabsorbed
depreciation of the predecessor company to This space is left blank intentionally
the successor LLP which fulfills the conditions
specified for conversion.

However, if any of the conditions laid down
are not complied with, the set off of loss or
allowance of depreciation made in any
previous year in the hands of the successor
LLP will be deemed to be the income of the
LLP in the year in which the conditions are
not complied with.
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INDIRECT TAXES

SERVICE TAX

Tax Rate

A RETIVE

New Services

= Service tax rate remains unchanged at 10%
(effective rate at 10.30%)

In the words of Dr. Mukherjee - The service sector
contributes nearly 60 per cent of the GDP. The
service tax to GDP ratio however, is only around 1
per cent. This sector thus, has significant potential
to augment revenue. To bridge this gap, | had the
option to raise the rate of service tax to 12 per cent
as it was before | introduced the third stimulus
package. | am not resorting to this option to
maintain the growth momentum and also to bring
about a convergence in the rates of tax on goods
and services. |, therefore, propose to retain the
rate of tax on services at 10 per cent to pave the
way forward for GST. | had another option - to
bring all services under service tax. | am not opting
for this either at this stage.

23/42

The following are proposed to be brought under
the service tax net:

= Temporary transfer or permitting the use of
any copyright in films and sound recordings

All copyrights were hitherto specifically
excluded from purview of Service Tax
under the category of IPR services.

Hitherto, the import of such copyrights
through media was subjected to customs
duty on the total value including the value of
copyright. Through this Budget, the
Government has exempted the value
attributable to the copyright from the levy of
customs duty. Correspondingly, such value of
the copyright would now be liable to service
tax.

Looking beyond



Amount paid to the builders for obtaining a
preferential location of the residential unit or
a commercial complex to attract service tax.

Granting the right for commercial use or
exploitation of any event including events of
art, entertainment, business, sports or
marriage.

Promotion or marketing of brand of goods,
services, events, endorsement of name,
including trade marks or logos in
advertisements or carrying out any
promotional activity thereto.

Storing, keeping or maintaining of medical
records of employees of a business entity.
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Health check-up or preventive care services
provided to employees of a business-entity
or persons covered under health-insurance-
schemes if such payment is made by the
business entity or insurance companies
directly to the hospital, nursing home or
multi specialty clinic.

Services provided by an electricity exchange
in relation to trading, processing, clearing or
settlement of spot contracts, term ahead
contracts, seasonal contracts or derivatives
or any other electricity related contract.

- However, an exemption is provided on
services provided for transmission of
electricity.
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Renting of immovable property per-se also

liable to service tax with retrospective effect

The scope of certain existing taxable services from 01.06.2007.
has been enlarged to levy service tax on
additional services. The Delhi High Court in the case of Home
Solutions Retail has held that mere renting of
Information technology software services to immovable property does not amount to any
also include such services which are not for service and thus no service tax is payable.
furtherance of business or commerce. Further, it was held that only if any other
Hitherto, only such transactions involving services in relation to renting are provided,
furtherance of business or commerce were then such other services would attract
liable to service tax. service tax. The above amendment seeks to

. . . . negate this order of the Delhi High Court.
Construction of residential or commercial

complex services to include all such cases

where any money is paid by the prospective Renting of immovable property which

buyer to the builder before the completion hitherto excluded vacant land now would

certificate is obtained from the competent include  renting of vacant land for

authority. construction of building or temporary
structures.

Promotion, marketing or organizing of games
of chance, including lottery which is hitherto
liable to service tax under the category of
Business Auxiliary Services is carved out and
introduced as a specific service.

Services for construction of vessels or
installations or structures in the exclusive
economic zone or the continental shelf of
India would be liable to service tax.
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All services provided wholly within the
airport or port will now be classifiable under
Airport Services or Port Services accordingly.

In the event the above services are
classifiable under any other head based on
description / nature of services, tax would be
payable as airport services or port services.
The provisions relating to classification of
services would not be applicable for the
same.

Sponsorship services to now include
sponsorship of sports events. Hitherto, such
services were specifically excluded from the
levy of service tax.

As a reference, it may be noted that
sponsorship services would be liable to
service tax under reverse charge mechanism.

Air passenger services to cover
domestic trips and any class of journey

even
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Exemptions/relaxations

Rights to use the information technology
software in the form of packaged or canned
software and intended for single use is
exempt from levy of service tax if:

- the document for transfer of right to use
accompanies the packaged software

- the central excise / customs (as the case
may be) is discharged on the entire
amount

This exemption does not cover transactions
involving transfer of right to replicate /
distribute.

“ Trerci cal testing
Il nspection and
provided by a Central or State Seed Testing
Laboratory and Central or State Seed
Certification Agency notified under the Seeds
Act, 1966 (54 of 1966) are exempt from the
levy of service tax

and
certif
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= Erection, Commissioning or Installation of

the following would be exempt from service

tax:

- Mechanized food grain handling system

- Equipment for setting up or substantial
expansion of cold storage facility

- Machinery or equipment for initial setting
up or substantial expansion of units for
processing agricultural, apiary,
horticultural diary, poultry aquatic,
marine or meat products

= The online information or and data base

access services and business auxiliary

services provided by any Indian news agency

would be exempt from service tax subject to

the following

- the news agency is notified under Section
10(22B) of the Income Tax Act, 1961

- the income earned is not distributed to
any of its members
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Export of Services

The provisions relating to export of services are
simplified. The condition that the services

“shoul d
out si de

b e provided

l ndi a”

I' s done

The following provides a gist of the applicability

going forward.

Service category

Primary condition

Additional
condition

Specified real
estate /
immovable
property related
services

Property to be
located
outside India

Partly / wholly

Specified
to be
performance
. performed
based services ) .
outside India
Recipient of
) services to be
Other services
located

outside India

Consideration
to be received
in convertible
foreign
exchange

from




Exemptions withdrawn

Hitherto, transport of goods through rail by
the government was wholly exempt.
However, the exemption for private players
was limited to rail transport undertaken
other than in containers. Private players
were liable to service tax on rail transport in
containers at an effective rate of 3.09% - an
abatement of 70% was granted.

Now the Central Government has withdrawn
the above exemptions consequent to which
all rail transport services provided by both,
Government and private players would be
liable to service tax at an effective rate of
3.09% (the abatement of 70% is extended
across the board).
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= Any training provided by vocational training
institutes was hitherto wholly exempt from
service tax. However, the Government has
now restricted the relief only to vocational
training courses provided by institutes /
training centres which are affiliated to the
National Council for Vocational Training and
offering courses in designated trades under
the Apprentices Act, 1961.

Others

No penalty shall be levied under any provisions
of the service tax law if the tax and interest
thereon is paid by the assessee voluntarily or
before service of notice.

Similar amendment is made under Central
Excise
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Description WEF Upto
CENTRAL EXCISE 27.02.2010 | 26.02.2010
Vehicles
Large cars, SUVs (to carry 22% 20%
more than 6 persons but
less than 12 persons)
The mean central excise rate is increased from
8% to 10%. The effective rate is at 10.30% Large cars, SUVs (to carry 10% 8%
more than 12 persons)
. .. ) Trailers and semi trailers for Exempt 8%
Excise Duty rate on medicinal and toilet agriculture
preparations containing alcohol, opium, Indian Paper and Paper Board
hemp etc is reduced from 16% to 10%. Cartons, boxes, of 4% 8%
corrugated paper or
Other changes in duty rates: paperboard
Textiles and Textiles Articles
Description WEF Upto Mosquito nets with 4% Exempt
27.02.2010 26.02.2010 insecticide
Petroleum products Parts of umbrellas and sun 4% Exempted
Petrol and diesel without Rs. 6.35 Rs. 5.35 umbrellas including
brand name per Itr per Itr umbrella panels
Petrol and diesel other than Rs. 7.50 Rs. 6.50 Gold and precious metals
above per Itr per Itr Plain gold jewellery 750 per 10 | Rs 500 per
AV Gas 4% Exempt manufactured by an EOU, gram 10 gram
DTA sales.
Plain silver jewelry Rs.1500 Rs 500 per
manufactured by an EOU, per kg Kg
DTA sales.
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Description WEF Upto Description WEF Upto

27.02.2010 26.02.2010 27.02.2010 26.02.2010

Machinery and Electrical or Electronic equipments Cigarettes (Per 1000)

Battery chargers and hands- Exempt 8% Non-filter length in mm

free headphones Not exceeding 60 Rs. 659 Rs. 819

Accessories for computer, Exceeding 60 but not 70 Rs. 1473 Rs. 1323

(i) Meant for fitment inside Nil 8% Filter

the CPU Not exceeding 60 Rs. 669 Rs. 819

(ii) Meant for external use 4% 8% Exceeding 60 but not 70 Rs. 969 Rs. 819

with a computer or laptop Exceeding 60 but not 75 Rs. 1473 Rs. 1323

as a plug-in device Exceeding 75 but not 85 Rs. 1959 Rs. 1759

All electrically operated 4% Exempt Others Rs. 2363 Rs. 2163

vehicles and parts thereof Cement

Replaceable kits of all 4% 8% Mini Cement plants - 185 per 145 per

domestic water fllte.rs Cement in packed form - tonne tonne

except those operating on RSP not exceeding Rs 190

reverse osmosis technology per 50 kg bag;

Medical Industry Equipments Mini Cement plants - 315 per 250 per

Goggles other than those to 10% 8% Cement cleared in packed tonne tonne

correct vision form - RSP exceeding Rs 190

Goggles or sunglasses meant 4% 8% per 50 kg bag

for correcting vision Mini Cement plants - 215 per 170 per

Specified list of medical 10% 4%/Exempt Cement cleared other than tonne tonne

equipment, parts and in packed form

accessories

Blood glucose monitoring 4% Exempt

system (Glucometer) and

test strips
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Levy

Description WEF Upto
27.02.2010 26.02.2010
Other than mini plants - 290 per 230 per
Cement cleared in packed tonne tonne
form - RSP not exceeding Rs
190 per 50 kg bag
Other than mini plants - 10% of RSP | 8% of RSP
Cement cleared in packed
form - RSP exceeding Rs 190
per 50 kg bag
Other than mini plants - 10%+ 8%+Rs.230
Cleared other than in Rs.290 per | pertonne
packaged form tonne WEH WEH
Cement Clinker Rs.300 per | Rs.375 per
tonne tonne
Others
LED lights / lighting 4% 8%
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= The following shall amount to deemed

manufacture and consequently liable to

central excise duty:

- Drawing or redrawing of aluminum tubes
and pipes

- Converting stone blocks into slabs or tiles
by cutting or sawing or sizing or polishing
or any other process thereto

= A new cess called as Clean Energy Cess is
introduced as duty of excise at the rate of Rs.
100 per tonne on the production of Coal,
Lignite and Peat in India.

This cess shall be utilized for financing and
promoting clean energy initiatives, funding
research in the area of clean energy or for
any other purpose relating thereto.
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Exemptions

A

CENVAT Credits

Rights to use the information technology
software in the form of packaged or canned
software is exempt from central excise if:

- The provider of right to use makes a
declaration regarding the consideration
before the AC / DC of Central Excise

- The provider is registered under the
provisions of Service Tax

Hitherto, this exemption was applicable only
in cases where the right to use the canned
software was granted for commercial
exploitation. By virtue of this amendment,
transfer of right to use canned software not
for commercial exploitation would also be
exempt from central excise.
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In case of removal of computers or computer
peripherals by a manufacturer / service
provider who had initially claimed the
CENVAT credit, the CENVAT payable on such
removal shall be reduced as follows.

% of reduction of duty availed as credit
on straight line basis

Year

10% for each quarter

1
2. | 8% for each quarter
3. | 5% for each quarter

4. | 1% for each quarter

Hitherto, a fixed reduction of 2.5% per
guarter was allowed on all capital goods
including  computers  and computer
peripherals.

CENVAT paid on jigs, fixtures, moulds, and
dies shall qualify for credit when sent to any
other manufacturer including a job worker
for production of goods. Hitherto this benefit
was allowed only if the said goods were sent
to the job worker.
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In respect of manufacturers engaged in
manufacture of both, excisable and
exempted goods, provisions were introduced
with effect from 01.04.2008 to enable
computation of eligible CENVAT credit based
on the turnover of the excisable and
exempted goods respectively.

The Central Government has now proposed
to extend this methodology to all such cases
which are in dispute as on the date when the
Finance Bill, 2010 would receive the
presidential assent if the dispute relates to a
period on / after 01.09.1996.

In this regard, the manufacturers shall in
effect need to recalculate the amount of
duty to be paid and discharge the same
together with interest.

Further, the manufacturers are required to
file before the Commissioner of Central
Excise, a statement of CENVAT Credits
attributable to the exempted goods, certified
by a chartered accountant / cost accountant.
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A

The manufacturers are eligible to remove
goods without payment of central excise or
reversal of CENVAT credits in case of supplies
to specified power projects. Hitherto, this
facility was available to all kinds of projects
but which are executed on international
competitive bidding.

Rebate or Refund

The CBE&C issued a circular on 19.01.2010
clarifying on certain procedural and technical
impediments faced by the tax office and the
service exporters (primarily the BPO / Call
center industry) in the processing of CENVAT
refunds. Through the Circular the CBE&C had
directed the field formations to process the
refunds based on certification by auditors /
self certification, subject to conditions. Now,
this process is brought into the base
provisions governing the refund mechanism .
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SSI

The benefit of SSI exemption is extended to
manufacturers of branded plastic containers
and plastic bottles, whose products will be
used as packing materials by the brand
owner in his ultimate product. For the
financial year 2009-10, manufacturers whose
total value of clearances is less than Rs. 150
lacs, this exemption may be used for the
balance of the value of clearances upto Rs.
150 lacs upto March 31, 2010.

SSI units are now allowed to avail full
CENVAT of excise duty paid on capital goods
in the year of purchase. Hitherto CENVAT
credit on capital goods was allowed at 50%
of the duty paid in the first year and the
balance of 50% in April of the subsequent
financial year subject to the conditions that
such capital goods continue to be used.
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SSI units to now pay excise duty on quarterly
basis vis-a-vis the erstwhile monthly
payment requirement. The duty shall be
remitted quarterly on or before 5" of
following month of the quarter (6™ in case of
payment  through electronic mode).
However, for the quarter ending March 31,
the duty shall be remitted on / before March
31.

Further, in respect of filing of quarterly
returns, the due date is pre-poned from 20"
to 10" of the following month of the quarter.

Valuation

In respect of goods liable to duty on the basis
of MRP under the Medicinal and Toilet
Preparation (Excise Duties), the rate of
abatement has been reduced from 40% to
35%.
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Others

No penalty shall be levied under any
provisions of the central excise law if the
duty and interest thereon is paid by the
manufacturer voluntarily or before service of
notice.

Similar amendment is made under Service Tax

The requirement of pre-authentication of
invoices is dispensed with. Hitherto, the
process required the authorised personnel to
authenticate each foil of the invoice book
before the same is put to use.
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A

An application before settlement
commission may now be made even for
cases of non-maintenance of daily stock

register. Hitherto, cases involving non-
maintenance of daily stock register were
prohibited from being applied for
settlement.

The time within which the settlement
commission is required to pass the order for
an application filed before it is extended to
12 months from 9 months. However, the
reasons for such extension shall be recorded
in writing on a case-to-case basis.
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CUSTOMS

Rate of duty

Exemptions

= The mean rate of basic customs duty remains

unchanged at 10%.

= The effective basic customs duty rates have
been increased in certain cases such as:

Description WEF Upto
27.02.2010 | 26.02.2010

Crude Petroleum 5% Nil
Motor Spirit (Petrol) HSD 7.5% 2.5%
(Diesel)
Other petroleum products 10% 5%
Gold ore for use in Nil 5%
manufacture of Gold
Gold in any other form Rs.300 Rs. 200
(other than bars) (per 10
gms
Other form of Gold (per Rs.750 Rs.500
10 gms)
Silver in any form (per kg) Rs.1500 Rs.1000
Platinum (per 10 gms) Rs.300 Rs.200
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Rights to use the information technology

software in the form of packaged or canned

software is exempt from countervailing duty

if:

- The importer makes a declaration
regarding the consideration before the AC
/ DC of Central Excise

- The importer is registered under the
provisions of Service Tax

Hitherto, this exemption was applicable only
in cases where the right to use the canned
software was granted for commercial
exploitation. By virtue of this amendment,
transfer of right to use canned software not
for commercial exploitation would also be
exempt from countervailing duty.

This exemption is similar to the amendment
under Central Excise.
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Exemption from BCD for specified raw
materials used in electronics and IT industry

Exemption from basic customs duty (BCD),
countervailing duty (CVD) and special
additional duty of customs (SAD) on:

- parts, components and accessories for the
manufacture of mobile handsets, battery
chargers and hands-free headphones of
mobiles.

- motion pictures, music, gaming software
for use on gaming consoles printed or
recorded on media. Applicable duties
would be payable only on the cost of the
carrier medium and the freight and
insurance charges thereto. This
exemption shall not apply to motion
pictures, music or gaming software
imported in pre-packaged form for retail
sale.
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= The following transactions are exempt from

SAD :

- Cellular / mobile phones or phones for
wireless networks

- All pre-packaged goods intended for retail
sale and governed by the provisions of the
Standards of Weights and Measures Act,
1976 or any other law requiring
declaration of retail sale price on the
package

- Articles of apparel and clothing
accessories other than parts of made ups

- Wrist watches

Import of machinery items, instruments,
appliances required for initial setting up of
solar power generation projects or facilities
are now exempted from CVD. Further the
BCD on such imports reduced to 5%.

Import of all medical equipments exempt
from SAD. Further there is a rationalization
of the BCD to 5% and CVD to 4%.
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Import of commercial samples would be
wholly exempt upto a limit of Rs. 3 lacs per
year. The imports may be made as personal
package by a commercial traveler or
businessmen or through post or by air.
Hitherto, exemption was applicable upto Rs.
1 lac.

“Project | mport” S

following projects. Consequently, import of

goods thereto would be liable to BCD at 5%.

- monorail projects for urban public
transport,

- digital headend projects

- projects for installation of mechanized
food grain handling systems and pallet
racking systems and warehouses for food
grains and sugar

- cold storage, cold room (including for
farm level precooling) or industrial
projects for preservation, storage or
processing of agricultural, etc.
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Valuation

CVD on import of goods governed by the
Medicinal and Toilet Preparations (Excise
Duties) Act to be charged on the retail sale
price declared on such goods less of
abatement

t at u Hithettd theavmlweadappliedoon sdmhof

transaction value and the basic customs
duty on advalorem basis.

Others

In relation to the levy of anti-dumping duty,
the meaning of the expression °
I ndu samenged to align with
corresponding
Dumping Agreement.

the
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CENTRAL SALES TAX

Rate of Tax

The rate of CST remains unchanged at 2% when
goods are sold against declaration in Form C.

Administrative

= The assessing authority is now empowered
to reopen the assessments to reassess
transactions involving inter-State stock
transfers / no-sale dispatches.

Reassessments may be undertaken on the
ground of discovery of new facts or revision
of the order by the higher authority.

The provisions relating to reassessments
under the general sales tax law / value added
tax law of the respective State would apply.
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Any dealer aggrieved by an order of

assessment or reassessment with respect to

inter-State  stock transfer / non-sale

dispatches may prefer an appeal against such

order to the highest appellate authority of

the State

- The appeal shall be preferred within 60
days from the date on which the order is
communicated

- Additionally, the dealer may raise any
incidental issues including the rate of tax,
computation of assessable turnover and
penalty in the appeal

- The order shall be passed within 6 months
from the date of filing of appeal
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The Direct Tax proposals are effective for the
financial year 2010-11 unless alternatively

provided therein.

The effective dates for
proposals are as follows:

Particulars
New services
introduced
Expansion of scope in
existing services
Penalty Provisions

Amendment to export

and Import of service
rules
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the Indirect Tax

Effective Date

To be notified

To be notified

Date of enactment of
Finance Bill, 2010

27.02.2010

Particulars
Amendment to Service
Tax valuation rules
Exemptions

Withdrawal of
exemption

- rail services

- Others

Other procedural
changes

Particulars
Changes in duty rates &
exemptions

Levy of Clean Energy Cess
Central Excise Rules and
CENVAT procedures (Except

SSI provisions)

Central Excise Rules and
CENVAT procedures (SSI

provisions)
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Effective Date

27.02.2010

27.02.2010

01.04.2010
27.02.2010

27.02.2010

Effective Date
27.02.2010

To be notified
27.02.2010

01.04.2010



Particulars
SSI exemption

Withdrawal of exemptions

Amendment in Central
Excise Act

Amendment in Customs Act

Amendment in Medicinal
and Toilet Preparations
provisions (SEZ)

Rate of excise duty on
Medicinal and Toilet
preparations and
abatement
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) Central Sales Tax
Effective Date

27.02.2010

Particulars
Amendment in Central
Sales Tax provisions

27.02.2010

Date of enactment
of Finance Bill,
2010
27.02.2010

Date of enactment
of the Finance Bill,
2010
27.02.2010

A

Effective Date
Date of enactment of
the Finance Bill, 2010
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